CONTRACT #5
RFS # N/A

Tennessee
Board of Regents

VENDOR:
Apple Computer, Inc.




Tennessee Board of Regents

1415 Murfreesboro Reéd - Suite 350 - Nashville, Tennessee 37217-2833
(615) 366-4400 FAX (615) 366-4464

RECEIVED
JAN 1 8 2006

January 11, 2006 FISCAL REVI EW

Mr. Jim White, Executive Director
Legislative Fiscal Review Committee
Rachel Jackson Building, 8" Floor
Nashville, TN 37243-0057

Dear. Mr. White:

Attached is a master agreement between the Tennessee Board of Regents and Apple
Computer, Inc. for an educational purchase agreement for hardware, software, service,
support, and training products.

I realize that contracts are to be submitted to you 60 days prior to the proposed
implementation date. The contract was negotiated by the TBR Central Office just prior
to the Christmas Holiday.

Please contact me regarding the date this will go before the Fiscal Review Committee and
I will inform the representatives to insure they are present for the meeting in which the
contract will be discussed. If you have questions, please feel free to contact me 366-
4436. Information regarding the contract may be sent to my attention at the Tennessee
Board of Regents, 1415 Murfreesboro Road, Suite 350, Nashville, Tennessee 37217.

Sincerely,

Angela A. Gregory
Director of Purchasing and Contracts

Attachment

cc: Bob Adams, Vice Chancellor for Business and Finance
Tom Danford, Chief Information Officer

Austin Peay State University = Bast Tennessee State University « Middle Tennessce State University » Tennessee State University
Termessee Technological University » University of Memphis = Chattanooga State Technical Community College
Cleveland State Comununity College * Columbia State Community College * Dyersbutg State Community College

Jackson State Community College * Motlow State Community College « Pellissippi State Technical Community College
Roane State Community College « Southwest Tennessee Community College = Volunteer State Community College
Walters State Community College » Nashville State Technical Community College = Northeast State Technical Community College
The Tennessee Technology Centers

An Equal Opportunity / Affirmative Action Employer




TENNESSEE BOARD OF REGENTS
JUSTIFICATION FOR NON-COMPETITIVE PURCHASES AND CONTRACTS

FOR $250,000 AND GREATER

(1) Description of service to be acquired:

Educational purchase agreement for hardware, software, service, support, and
training products.

(2) Explanation of the need for or requirement placed on the procuring institution to acquire
the service:

Apple microcomputers and peripheral equipment are vital to classroom instructional
uses for undergraduate courses, graduate courses, and administrative uses in direct
support of public higher education programs.

(3) Name and address of the proposed contractor’s principal owner(s):

Apple Computer, Inc.

Sales Contracts Management
1 Infinite Loops, MS 38-2CM
Cupertino, CA 95014

{4) Evidence that the proposed contractor has experience in providing the same or similar
service and evidence of the length of time the contractor has provided the same or
similar service:

Apple Computer, Inc. is solely owned and these items are distributed by Apple.
Apple items are proprietary property of Apple Computer Inc.

(5) Explanation of whether the service was ever bought by the procuring institution in the
past, and if so, what method was used to acquire it and who was the contractor:

TER Institutions have purchased from Apple in the past by the following methods:
« Through university bookstores that are authorized Apple resellers
« From General Services State Contract’s limited to a K-12 price list.
« Several years prior, through competitive bid processes when there were Apple
reseliers

(6) Description of procuring institution’s efforts to used existing institutional employees
and resources or, in the alternative, to identify reasonable, competitive, procurement
alternatives (rather than to use non-competitive negotiation):




Apple products are copyrighted/proprietary. TBR does not have the staff or
resources to create products of this magnitude.

(7) Justification of why the state institution should acquire the service through non-
competitive negotiation:

We are currently trying to make purchases from the K-12 price list available through
the General Services State Contract. Over half of the items that we need on a day-to-
day basis are not available through this contract.

APPROVAL: (“’ w Lene _//// Z/ 24

Chancellor / Date

REVIEW BY FISCAL REVIEW COMMITTEE:

Chairman Date
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Education/State & Local Government Purchase Agreement Checklist

Overvlew: Please take a few moments to revlew the documents enclosed. Ensuring that each d
accurately, and retumed to the address below will allow Apple to quickly process your contract

off from this llst,

Note; Please provide Apple with
Addendum and one (1) origina

contracts@apple.com with any questions,

X

Education/State & Local Government Purchase Agreement

= Revlew the Agreement

- FIllin your arganization's name and address at the top on the flrst page of both griginals
- Signand date the last page of both originals

Professional Services Addendum

- Review the Professional Services Addendurn

- Fill In your organization's name at the top of the first page of both originals
- Signand date the last page of both originals

Contact Information:

Cotctortelhgs .y Paja Kodald

PHONE (615) 366-4452

EAX _ (615) 366-3797

EMAIL raja,kodaliétbr,edu
rutwingSptomater:  fmgela Gregory

PHONE (615)_366-4436

FAX _ (615) 366-3902

EMAIL angela,gregory@tbr.edu

Additlonal locations that your erganization may be authorized to purchase from {"4old-To Entities™):

{for muitiple sold-to entitles, please submit a list with your Agreement)
NAME [please print)

PHONE
FAX

See attached

EMAIL

Tax Exempt ~ a Tax Exemption Certificate must be provided If your organization is a tax-exempt entity
Not Tax Exempt
Credit Application - must be returned 1f either a charter school or a private Instltution or crganization
Dolng Business with Apple {this document does not nzed to be returned).
Online Ordering with Appte (this document does not need to be returned).
Return all required documents (Including this completed checklist) to:
Appla Computer, Inc,
Sales Contracts Management

1 Infinite Loop, MS 38-2CM
Cupertino, CA 95014

pcument is reviewed, fllled out completely and
Eor your convenience youl can check each item

two {2) originals of the Education/State & Local Government Purchase Agrezment, Prefessional Services
I of the Credit Application. Apple will send one (1} oflginal set back for your records. Please contact

Rev 03/05




List of the higher education institntions overseen by TBR and authorized to purchase under this Agreement:

Tennessee Board of Regents, Central Office
Austin Peay State University

East Tennessee State University
Middle Tennessce State University
Tennessee State University
Tennessee Technological University
University of Memphis

Chattanooga State Technical Community College
Cleveland State Community College
TTC-Athens

Columbia State Community College
TTFC-Pulaski

TTC-Hohenwald

Dyershurg State Community College
TTC-Newbern

TTC-Ripley

TTC-Covington

Jackson State Community College
TTC-Jackson

TTC-Whiteville

TTC-Crump

TTC-McKenrzie

TTC-Paris

Motlow State Community College
TTC-Shelbyville

TTC-Murfreeshoro

TTC-McMinnville




Nashville State Community College
TTC-Nashville

TTC-Dickson

Naortheast State Techmical Community College
TTC-Elizabethton

Pellissippi State Techuical Community College
TTC-Knoxville

Roane State Community College
TTC-Oneida/Huntsville

TTC-Harriman

TTC-Fackshoro

TTC-Crossville

Southwest Tennessee Community College
TTC-Memphis

Volunteer State Community College
TTC-Livingston

TTC-Hartsville

Walters State Commnnity College

TTC-Morristown




_RECEIVERD

Certificate of Exemption . S
S JuL 14 2003
" EEE : . Tenneasee Board of Regents
N o . ‘ I . Business Office
- TENNESSEE BOARD OF ‘REGENTS . , o July 13, 2003 . '
1415 MURFREESBORO PIKE ' o o .
NASHVILLE TN = 37217-2829 ‘ .- Aoccount Type: S&UEXEMPT]
Jht“dlnInIdtnI”tﬁInIﬂIquthIthIJtdthlui"If E o -'7 j&qcoun[}ﬁu;_ 100015878

‘ 'Under the provisions of T.C.A. Section’ £7-6-322, the - organiztion named above Is' granted authonty from the Tennessee
Department of Revenue to make purchases, wnhout payment of the Salés or Use Tax, oftanglble petsonat property er taxable

serwcestn ba used or consumed by the organization ltseIforto be given away

" The urganizatten mustfumlsh the suppllers of goods and.serviceswith a GOPY of this exemption certrftc:ate The. Iowerpomon ‘
- of the cenificate must-be properly- completed. The organizatiort MUST retain the . .original certificate for copy purposes, The
» suppherwrfl maintain a file COpy as evidence of-exemption. Later purchases do not require the submlssmn of addmonal copres

L Invoices mustcentam the name of the Drgenlzatlon and the number grven above.

. -This authorxtydoes not extend ta putehases made- by representatwes of the- nrgamzaﬁon when the ems. purchased or se nnces- '
: rendered are paid torwnth personalfunds It does not extehd to rtems purchased to be resald. ] ‘

; .-: “THE OHGANIZATION MUST NOTIFY THE DEPARTMENT IMMEDIATELY IF IT GEASES TO EXIST MOVES OR IN ANY'
o WAY CHANGES THE OFIGANIZATIONFROM IT S PRESENT FORM. : _ ‘ _ .

ST . : LorenLchumIey
_EFFECTIVEDATE _July'3,2003. .~ GOMMISSIONEROF REVENUE -

 TOBE COMPLETEDBY THE ORGANIZATION (please print)
Apple Computer, Inc.

. To: SUPPLIE'RSNAME |
ADDRESS
L CITy, CuDertlno . STATE ___CA

1 Infinite Loop; M9 38-20%
zPp 95014

| ' : o __+as an auﬂtonzed representatlve of the. organrzatlon named
_abovs affitm that the purchases made underthls a'uthorlty will be used and consumed by the orgamzat[on or willbe given away
! further affirm’ thatthe nrganlzatron will notuse this authonty to purchase ftems for resale

. Under penarty ofperjury, | affirm this to'be - a frue and cotrect statement

: PFIINT NAME OF ORGANIZATION. M 2 o2F /@m f%

" PRINT NAME OF PUFICHASER 4 4 772, r.fC ﬁ DuCh
SIGNATUHEOF PURCHASER: A977778 —_—

Vehoooz 104
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Education/State & Local Government Purchase Agreement
This Education/State & Local Government Purchase Agreement (*Agreement”} [5 made between Apple Computer, Inc, a California
corporation located at 1 Infinite Loop, Cupertine, CA 05014 (“Apple”) and:

Custarmer Name {*Purchaser™);

Tennessee¢ Board of Regents

Address:

1415 Murfreesboro Road, Suite 350

Clty, ST, ZIp:

Nashville, TN 37217

Purchase Authorizations

Purchaser represents and warrants the followlng {indicate by checking one bex only):

200 Higher Edueation: Purchaser s a not-for-profit, degree-granting Institution organized for educational purposes within the meaning of
saction 501{c)(3} of the Intemal Revenue Code or a public sector deg
colleges, departments, graduate schools, libraries, branch, satellite, an

ree-granting Institution, Eligible Purchasers Include Purchaser and Its
d extenslon campuses or sites under the contral of Purchaser; state

unlversities and colleges, and community, vocational and technical colleges. Praducts purchased shall be far Purchaser's own use 1n its
facillties and will not be purchased for the purpose of resale 1o another entity or Individual unless otherwlse authorized In this Agreement.

(1 K12: Purchaser is a not-far-profit, degree-granting Institution arganized for educational purposes within the meaning of section 501{c)(3)
of the Internal Reventie Code or a public sector degree-granting institution. Efigible Purchasers include Purchaser and any schoo! districts and
their school systems, Boards of Education or sltes under the control of Purchaser, Preducts purchased shall be for Purchaser's own use in its
facllifies and will not be purchased for the purpose of resale 1o another entlty or Indlvidual,

[] State of Loca) Government Aaency; Purchaser is 3 state, county o clty agency or department (including fire departments and librarles),
spedial distrlct, part authority, municipality, township, or Indlan reservation. Products purchased will be for Purchaser's own use In its facilities
anet will not be purchased for the purpose of resale to another entity or Incividual,

[ preschool: Purchaser is a public or private, profit or not-for-profi facility that Is state licensed, regulated or accredited and provides
educational or child care services, Products purchased will be for Purchaser's own use and will not be purchased for the purpose of resale to

another entity or Individual,

[Jheck this box T Purchaser s a for-profit institution.
[ Check this hox if Purchaser Is a charter school.

1 Check this box If Purchaser 1s a private Institution.

Apple reserves complete discretion In making efigibility determinations. Should Purchaser's status change, Purchaser will notify Apple

immecdiately.

1. efinitions

A. *Agreement” means collectively this Education Purchase
Agreement, any amendments or additlons, and any documents or
matetials Incorparated by reference.

B. "Apple Product” means hardware, software, service, support, and
tralning products manufactured, distributed or licensed (*sold”}
under the Apple brand name, that Purchaser may acquire from
Apple for its own use,

C. *Authorized Apple Price Lists® means the then-current llsts of
prices Jor Purchaser's purchase of Products flom Apple.

D. *Confidentls! Informatlon” means confidential information
disclosed by elther party to the other, including but pot limited to
the terms and conditions of this Agreement, any non-public
information relating to the other party's research, development,
proprietary technology, product and marketing plans, finances,
personnel, business opportunities, and pricing, but not including
informatlon 1hat becomes public knowledge except to the extent
made public in violation of this Agreement.

E. "Products® means hardware, software, service, support and
training products, Including Apple Product that may be seld by
Apple to Purchaser for Purchaser’s own use,

4. Support

Apple will provide post sales support for Apple Preduct as described
In the documentation accompanying such products. Apple will not
provide support for Products that are not Apple Product. Purchaser
will promptly notify Apple [n writing of any suspected Product
defect or safety [ssue.

3, Purchases from Apple

A. Ordering. All purchase erders must be submitted to Apple by an
Apple approved Eligible Purchaser as defined In Sectlon 2.
Purchaser Is solely responsible for all purchase decisions, including

ensuring the compatibility and appropriateness of all Products.

B, Limited Billlng Service Account. Apple will provide Purchaser a
Jimited billing service account ta use when placing service orders
such as Customer Installable Parts {CIPs} and mall<in or on-slte
repalrs. Purchaser may be asked to submit a purchase order when
placing 2 service order. Purchaser acknowledges that Apple does
not provide service CIP or repalr pricing on an Authorized Apple
Price List; Apple will quate current pricing to Purchaser prior to
processing any purchase order, and Purchaser will have the optlon
to efther accept or decline the guoted prices. In the event Purchaser
accepts the gquoted pricing. Apple will process the puschase order
under the terms of this Agreement; should Purchaser decline the
quoted prices, Apple will not process the purchase ordet.

€. Price. Prices shal be as set forth on the applicable Autharized
Apple Price List in effact on the date Purchaser’s order Is accepted
by Apple. Apple resarves the Hght to accept or decline any order, in
whole or in part. Apple may <ancel any accepted crder prior to
shipment. Unless furchaser notfles Apple otherwise, Apple may
make partial shipments of Purchaser's orders. Apple will not be
llable for any failure to ship complete orders. Purchaser will be
Involced separately for each partial shipment and will pay each
Invoice when due, without regard to subsequent deliveries, Apple
will allocate its avallable Inventory and make deliveries {including
partlal shipments) in its sole discretlon and without [labillty to
Purchaser. Prices Include standard frelght and insurance using an
Apple-selected carrler. All 2pplicable local sales or use taxes, dutles
and other Impasts, if ahy, due on account of purchases hereunder
shall be paid by Purchaser. Proof of tax exempt status must be on
fite at Apple’s Support Center for any order to be treated as a tax-
exempt transaction,

D. Delivery. Title and risk of loss to all Products will pass to
Purchaser upon shipment from Apple's shipping location. For
Products shipped pursuant to Apple's standard practices In all but
the last week of every Apple fiscal quarter during the term of this

Confidentlal Page 1
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Agreement, Apple will lssue credits or replace Products retumed
due to damage in translt or that are lost in transit, For Products
shipped pursuant to Apple's slandard practices in the last week of
every Apple flscal quarter during the term of the Agreement, Apple
will not Issue credits or raplace Products returned due to damage in
translt or that are lost in transit. Instead, Apple will provide third-
party Insurance for damaged or lost Products with Purchaser named
as the loss payee, When not shipping Products pursuant to Apple's
standard practices but Instead shipping via a carler selected by
Puschaser, Apple will not issue credits or replace Products retumed
due to damage in transit or that are lost In transit. Shipplng charges
for orders that are shipped under Purchaser’s Instructions will be
added to Apples invoice, or shipped freight collect, at Apple's
option,

E. Additional Locations. Purchaser acknovdedges that whenever Tt
directs Apple to ship to a locatlon other than Its main location, the
following additional terms and conditions apply: (i} Apple Product
waranty becomes effective upen shipment of the Apple Product
from Apple's shipping locatlon; (I} Apple will involce Purchaser for
the Products when the Products ship from Apple's location and
Purchaser shall pay for the Products within thirty (30} days from the
date of involce; and (ill} Purchaser further warrants that when
directing delivery to a location not at Purchaser’s location, Purchaser
has abtained the addressees permission to have the Products
dellvered as directed.

F. Export Compliance. This Agreement is subject to all laws,
regulations, orders or other limitations on the export and re-export
of commodities, technical data and software, Purchaser agress that
1t will not export, re-export, or transfer any export controlled
commodlty, technical data or software (a) In violatlon of such
limitations Imposed by the United States or any other appropriate
natlonal government authority, ot (b) to any country for which an
export license or other governmental approval is required at the
time of export, without flrst obtalning all necessary llcenses or other
approvals.

G. Payment, Purchaser shall be involced upon shipment of Products
and, provided Purchaser 1s qualified for credit with Apple, payment
of such involce will be due no later than thirty (30) days from date
of Involce. Apple will also charge for any fees due from Purchaser by
requlation or statute, Including, If applicable, fees due under the
Californla Electronic Waste Recycling Act or similar statutes In other
states. Apple reserves the right to change the Authorized Apple
Price Lists and Purchaser’s credit terms at any time.

4, Confldentiality

To the extent permitted by law, neither party will use the other's
Confidential Information except as required to achleve the
objectives of this Agreement, or will disclose such Confldential
Information except to employees, agents or contractors who have a
need to know of as sequired by law. Neither party will make any
disclosure or statement of Confidential Information in connection
with this Agreement or {ts subject matter without the other’s prior
written consent or as required by law.

5, Limited Warranty

A, The sole warranty for Apple Praduct, If any, purchased under this
Agreement shall be Apple's standard Limlted Warranty as set forth
in the documentation that accompanles each Apple Product.

B. All Products, other than Apple Product, are sold "as Is* and
without warranty from Apple, but may be accompanied by a
manufacturer's warranty, as more paricularly provided in any
warranty documantation that accompanies such Products. Upen
Purchaser's request, Apple will provide a copy of any manufacturer's
warranty accompanylng Products offered by Apple under this
Agreement,

6, Proprietary Rights

A. Neither party shall use the other's name, logo, trademarks or
trade names in any of its advertlsing, communications, or
publications without the prior written permission of the other.

B. Purchaser acknowledges that Praducts often cantaln not only
hardware but also software, including but not iimlted to operating
systems and applications. Such software may be Included In ROMs
or other semiconductar chlps embetded In hardware, or it may be
contained separately on disks or on other media, Such software Is
proprietary, is capyrighted, and may also contain valuable trade
secrets and be protected by patents. Purchaser, as an end user, is
licensed to use any software contalned in such Products, sublect to
the terms of the license accompanying the Products, If any, and the
applicable patent, trademark, copyright, and other intellectual
propérty, federal and state laws of the Unlted States.

C. Unless Purchaser has obtained Apple's prior written consent,
Purchaser, In addition to any obllgatiens or restrictions set forth in
any license which may accompany a Product, shall not copy the
software, except 1o back up or for archival purposes, and Purchaser
shall promptly affix to any such copy the same proprietary and
copyrights notices as were afflxed to the original. Purchaser shall
not disassemble, decompile, reverse engineer, copy, modify, create
de?vative works thereof, or otherwise change any of the software of
its form.

7. End User Indempnification

A, Apple will defend any proceeding or action brought by a third
party against Purchaser to the extent based on a claim that: (1) the
marketing or licensed use of any Apple-branded praduct sold by
Apple that Purchaser has pald to acquire infiinges any U.S. patent,
copyright, trademark, trade secret or other proprietary right of 2
third party; or {2) a defective Apple Product directly caused death or
personal Injury or damage to tanglble property (provided the
product at Issue has nat been altered, modified or otherwise
changed by Purchaser). Apple will indemnify Purchaser for damages
awarded to third partles solely s a result of such claims, Apple's
obligation 1o so defend and indemnify Purchaser is contingent on
Purchaset's compllance with the Notice/Defense paragraph set forth
below.

B, Notice/Defense: Purchaser shall promptly notify Apple of any
claim, demand, proceeding or suit of which Purchaser becomes
aware which may give rise 1o a right of defense or [ndemnification
pursuant to this sectlon ("Claim®). Notice of any Claim that Is a legal
proceeding, by suit or otherwise, must be provided to Apple within
thirty (30) days of Purchaser's first learning of such proceeding.
Notice must in¢lude an offer to tender the defense of the Claim to
Apple, Apple, if it accepts such tender, may take over sole conitrol of
the defense of the Claim. That contral Includes the right to take any
and all actions necessary to comnpletely and finally resclve the Claim
by settlement of compromise. Upon acceptance of tender,
Purchaser will cooperate with Apple with respect to such defense
and settlement, If a Clalm s settled and to the extent permitted by
Jaw, both partles will net publicize the settlement and will make
every effort to ensure the setffement agreement contains a non-
disclosure provision.

g, Limitatleh of Liahilities and Remedies )

To the extent permitted by law, the total liabllity of Apple, whether
in contract, warsanty, tort, strict liability, statute or otherwise, shall
be litited to an amount not to exceed three hundred thousand
dollars ($300,000) for all clalms arlsing out of this Agreement, except
for indemnity claims under Sectlon 7 with respect to defective
products that directly cause death, personal injury or tangible
property damage, IN NO EVENT, WHETHER AS A RESULT OR BREACH
OF CONTRACT, WARRANTY, TORT, STRICT LIABILITY, STATUTE OR
OTHERWISE, SHALL APPLE BE LIABLE FOR INCIDENTAL,
CONSEQUENTIAL, SPECIAL OR INDIRECT DAMAGES (INCLUDING,
WITHOUT LIMITATION, CLAIMS FOA LOST BUSINESS PROFITS OR
REVENUE, LOSS OF DATA, INTERRUPTION IN USE, UNAVAILABILITY
OF DATA, OR THE COST OF THE PROCUREMENT OF SUBSTITUTE
GOODS OR SERVICES) OR FOR PUNITIVE OR EXEMPLARY DAMAGES.
This Limitation Is a crltical element of the partles’ bargained-for
consideration and will be effective even In the event Apple 1s
informed In advance of the possibllity of such damages. The
remedies set forth in this Agreement shall be Institution’s sole and
exclusive remedies for any claims against Apple under or related to
this Agreement.

Confidential Page 2 SCM Rev 03/05
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9, Term and TermInation

A. Term. Unless terminated earier as provided in this Agreement,
the inTtial term of this Agreement shall be from the date Apple signs
Tt uatll March 31, 2006; and unless elther party provides written
notice to the contrary to the ather party not less than thirty (3¢)
days before the expiration of any renewal term, this Agreement
shall be renewed for additlonal one (1) year periods,

8. Terminatlon. Elther party may terminate this Agreement without
cause upon thirty (30) days prior written notlce, Either party may
terminate thls Agreement lmmediately In the event the ather is In
materfal breach of this Agreement. [n the event notice s given
terminating this Agresment, the due date of all Apple Involces shall
be accelerated so that they becorme due and payable as of the date
of notlce of termination.

€, Survivorship. Those sections that by their nature survive
expiration or term’nation of this Agreement will survive explration
of termination,

10, General

A. Governlng Law. 'f Purchaser is a public institution, this
Agreement will be governed and Interpreted under the laws of the
state in which furchaser is located. If Purchaser Is a private
institution, this Agreament will be governed and interpreted under
the laws of the State of Callfornla, without regard to [ts conflict of
faws provislons {n the event that Itigation commences, the parties
agree that the venue shall be Santa Clara County, Californla,).

B. Notlce, Any notice under this Agreement must be in writing and
will be deemed glven upen the earller of actual recelpt or ten {10}
days after belng sent by first class mall, return recelpt requested, to
the address set forth below for Apple and to the address designated
on page one (1) of this Agreement by Purchaser for recelpt of
notices, or as may be provided by the parties.

Apple Computer, Inc.

Sales Contracts Management
1 Infinite Loop, M/S 38-2CM
Cuperting, CA 95014

Fither party may give notlce of its change of address for recelpt of
notices by giving notice in accordance with this section.

C. Severabillty, f a court of competent Jurlsdiction halds that any
provision of this Agreement Is invalld or unenforceable, the
remalning portions of this Agreement will remaln in full force and
effect, and the parties will replace the lnvalld or unenforceable
provision with a valld and enforeeable provision that achleves the
original Intent of the parties and economic effect of the Agreement.

D. Headings and Constructlon. Paragraph headings are for
reference only and will not be considered as parts of this
Agreement. Wherever the singular |s used, it includes the plural,
and, wherever the plural Is used, it indudes the singular.

E Walvers. A party’s walver of any breach by the ather party or
failure to enforce a remedy will not be considered a waiver of
subsequent breaches of the same or a different kind.

F. Asslgnments, Purchaser may not assign, In whole or in part, this
Agreement without Apple’s pricr written approval.

G. Entire Agreement. This Agreement supersedes all previous
agreements and representations of, between or on behalf of the
parties. This Agreement contains all of Apple's and Purchaser's
agresments, wartanties, understandings, cenditions, covenants, and
reprasentations. Neither Apple nor Purchaser will be [iable for any
agreements, warranties, uhderstandings, conditiens, covenants, or
representations not expressly set forth or referenced in this
Agreement. Apple may refuse any different or additional provisions
In purchase orders, Invcices of similar documents and such refused
provislons will be unenforceable,

H. Modifications. Except as atherwise provided In this Agreement,
no modification to this Agreement will be binding unless in writing
and slgned by an authorized representative of each party.

I Counterparts

This Agreement may be executed In one ¢r mare counierparts
{Indluding by facsimile), each of which when so executed shall be
deemed to be an original and shall have the same force and effect
as an original but such counterparts together shali constitute one
and the same Instrument,

“The duly authorized representatives of the parties execute this Agreement as of the dates set forth below.

Purchaser Apple Computer, Inc.
SIGNATURE: SIGNATURE:
PRINT NAME: PRINT NAME:
TITLE: TITLE:
DATE: DEPT: Sales Contracts Management
EFFECTIVE DATE:
a
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Amendment to the Education/State & Local Government Purchase Agreoment

This Amendment to the Education/State & Local Government Purchase Agrezment (“Amendment”) amends the
Education/State & Local Government Purchase Agreement {“Agreement”) between Apple Computer, Inc. (“Apple”)
and the Tennessee Board of Regents (“Institution™) effective December ,20 .

Thit Amendment entered into by the above-named parties, amends the Agreement as follows:

1. Page 1 — Recitals - Purchase Awthorizations: This sentence will now read as follows: “Purchaser

represents the following:”

2. Section 3C - Purchases from Apple/Price: This section will now read as follows: “Prices shall be as
set forth on the applicable Authorized Apple Price List in effect on the date Purchaser’s order is accepted by Apple.

Apple reserves the right 1o accept or decline any order, in whole or in part. Apple may cancel any accepted order
prior to shipment. Unless Purchaser notifies Apple otherwise, Apple may make partial shipments of Purchaser’s
orders. It shall not be a breach of contract and no cause of action shall arise from any failore by Apple to ship
complete orders. Purchaser will be invoiced separately for each partial shipment and will pay each invoice when
due, without regard to subsequent deliveries. Apple will allocate its available inventory and make deliveries
(inclnding partisl shipments) in its sole diseretion. Prices include standard freight and insurance using an Apple-
selected carrier. All applicable local sales or use taxes, duties and other impests, if any, due on account of purchases
hereunder shall be paid by Purchaser. Proof of fax exempt staius must be on file at Apple’s Suppori Center for any
order to be treated as a tax-exempt transaction.”

3. Section 3D — Purchases from Apple/Delivery: This section shall now read as follows: “Title and risk of
loss, as described in this Section, to all Products will pass to Purchaser upon shipment from Apple’s location.
For Products shipped pursuant to Apple’s. standard practices in all but the last week of every Apple fiscal quarter
during the term of this Agreement, Apple will issue credits or replace Products returned due to damage in transit or
that are lost in trangit. For Products shipped pursuant to Apple’s standard practices in the last week of every Apple
fiscal quarter during the term of the Agreement, Apple will not issue credits or.replace Products returned due to
damage in transit or that are lost in transit. Instead, Apple will provide third-party insurance for damaged or lost
Products with Purchaser named as the loss payee. When not shipping Products pursuant to Apple’s standard
practices but instead shipping via a carrier selected by Purchaser, Apple will not issue credits or replace Products
retumed due to damage in fransit or that are lost in transit. Shipping charges for orders that are shipped under
Purchaser’s instructions will be added to Apple’s invoice, or shipped freight collect, at Apple’s option,

4. Section 3E — Purchases from Apple/Additional Locations: This section shall now read as follows:
“Purchaser acknowledges that whenever it directs Apple to ship to & location other than its main location, the

following additional terms and conditions apply: (1) Apple Product warranty becomes effective upon shipment of the
Apple Product from Apple’s shipping location; (ii) Apple will invoice Purchaser for the Products when the Products
ship from Apple’s location and Purchaser shall pay for the Products within thirty (30) days from the date of invoice,
provided that Purchaser shall be requircd to notify Apple if any Product has not been received within thirty
(30) days of placement of an order in accordance with Tennessee statute prohibiting payment for goods by
state agencies before they are received; and (iii) Purchaser further warrants that when directing delivery to a
iocation not at Purchaser’s location, Purchaser has obtained the addressee’s permission to have the Products
delivered as directcd.

S, Secfion SA - Limited Warranty: This section shall now read as follows: “The sole warranty for Apple
Product, if any, purchased under this Agreement shall be Apple’s standard Limited Warranty as set forth in the
documentation that accompanies each Apple Product, The Terms of this Agreement shall supersede any conflicting
terms of any documentation or license that accompanies and Apple Product. Purchaser agrees to comply with any?
such documentation or license 1o the extent permitted by applicable law.”

6. Section 7B - Epd User Indemnification/Notice-Defense: This section shall now read as follows:

“Purchaser shall promptly notify Apple of any cleim, demand, proceeding or suit of which Purchaser becomes aware
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which may give rise to a right of defense or indemnification pursuant to this section {“Claim”). Notice of any Claim
that is a legal proceeding, by suit or otherwise, must be provided to Apple within thirty (30) days of Purchaser’s
first learning of such proceeding. Notice must include an offer to tender the defense of the Claim to Apple. Apple, if
it accepts such tender, may take over sole control of the defense of the Claim. That control includes the right to take
any and all actions necessary to completely and finally resolve the Claim by settlement or compromise provided
that no settlement or compromise shall be binding against the state without the consent of the Tennessee
Atforney General, which shall not be unreasonably withheld. Upon acceptance of tender, Purchaser will
cooperate with Apple with respect to such defense and settlement. Ifa Claim is settled and to the extent permitted
by law, both parties will not publicize the settlement and will make every effort to ensure the settlement agreement
contains a non-disclosure provision.”

7. Section 8 — Limitation of Liabilities and Remedijes: This section shall now read as follows: “With
regard fo this paragraph 8 and to the extent permitted by applicable law, the total liability of Apple, whether in

contract, warranty, tort, strict liability, statute or otherwise, shall be limited to an amount not to exceed three
hundred thousand dollars ($300,000) for all claims arising out of this Agreement, except for indemnity claims under
Section 7 with respect to defective Products that directly cause death, personal injury or tangible property damage.
IN NO EVENT, WHETHER AS A RESULT OR BREACH OF CONTRACT, WARRANTY, TORT, STRICT
LIABILITY, STATUTE OR OTHERWISE, SHALL APPLE BE LIABLE FOR INCIDENTAL,
CONSEQUENTIAL, SPECIAL OR INDIRECT DAMAGES (INCLUDING, WITHOUT LIMITATION,
CLAIMS FOR LOST BUSINESS PROFITS OR REVENUE, LOSS OF DATA, INTERRUPTION IN USE,
UNAVAILABILITY OF DATA, OR THE COST OF THE PROCUREMENT OF SUBSTITUTE GOODS OR
SERVICES) OR FOR PUNITIVE OR EXEMPLARY DAMAGES. This Limitation is a critical element of the
parties’ bargained-for consideration and will be effective even in the event Apple is informed in advance of the
possibility of such damages. The remedies set forth in this Agreement shall be Institution’s sole and exclusive
remedies for any claims against Apple under or related to this Agreement.”

8. Section 9A — Term and Teyrmination/Term: This section shall now read as follows: “Unless terminated
earlier as provided in this Agreement, the initial term of this Agreement shall be from the date Apple signs it until

March 31, 2006; and unless either party provides written notice to the contrary to the other party not less than thirty
(30) days before the expiration of any renewal term, this Agreement shall be renewed for additional one (1) year
periods not to exceed a total term of sixty (60) months. Purchase3r may terminate this Agreement at the end of its
fiscal year if there is insufficient legislative appropriation to support its continuance, with such termination to be
effective upon not less than thirty {30) days notice to Apple and any financial obligations to Apple incurred prior to
the effective date of such termination shall remain in full force and effect.”

9. Section 10A — Geperal/Governing Law: This section shall now read as follows: “If Purchaser is a public
institution, this Agreement wili be governed and interpreted under the laws of the state in which Purchaser is
located. Both parties agree to comply with applicable federal law, including any applicable non-discrimination
and/or affirmative action requirements.”

10. Scetion 101 — General/Counterparts: This section shall now read as follows: “This Agreement may be
executed in one or more counterparts, each of which when so executed shall be deemed to be an original and shall
have the same force and effect as an original but such counterparts together shall constitute one and the same
instrument.”

11. Additional Section 10J — General: This section shall now read as follows: “Apple Warrants that no part
of the total contract amount provided herein shall be paid directly or indirectly to any officer or employee of the state
of Tennessee as wages, compensation, or gifts in exchange for acting as officer, agent employee, sub-contractor, or
consultant to Apple in connection with any work contemplated or performed relative fo this Agrecment.”

12. dditional Section 10K — Generak: This section shall now read as follows: “Apple shall maintain
documentation for all charges against the Purchaser under this Agreement. The books, records, and documents of
Apple, only insofar as they specifically relate to work performed or money received under this Agreement, shall be
maintained for a period of three full years from the date of the final payment, and shall be subject to audit, at any
reasonable time and upon notice, by Purchaser or the Tennessee Comptrotler of the Treasury or their duly appointed
representatives.”

13. Unless specifically changed by this Amendment, the terms and conditions of the Agreement remain in full
force and effect and apply to all transactions contemplated by 1his Amendment. In the event of a conflict between the
provisions of the Agreement and provisions of this Amendment, the provisions of this Amendment will prevail.
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The duly authorized representatives of the parties execute this Amendment to be effective as of the dates set forth

below.
Institution Apple Computer, Enc,
SIGNATURE: SIGNATURE:
PRINT NAME: PRINT NAME:
TITLE: TITLE:
DATE: DEPT: Saies Contract Management
EFFECTIVE DATE.:

© 2004 Apple Computer, Inc. All rights reserved. Apple and the Apple logo are registered trademarks of Apple

Computer, Inc.
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Professional Services Addendum to the Education/State & Local Government
Purchase Agreement

Apple offers a wide variety of professional services specifically for our education and
state/local government customers,

Highly trained Apple Professional Services Technicians, Engineers, Consultants, Trainers,
and Project Managers are available to help:

* Assess your institution’s technology needs
s Provide system support

»  Build custom solutions

* Maintain your technology investment

* Train your personnei

Apple Education Professional Services are composed of four core offerings: System
Services, Professional Development and Training, Custom Service Solutions, and Project
Management. To learn more about these services, please visit our website at:
http//www.apple.com/education/services/.

As an Apple education or state/local government customer, who may either at this time
or in the future be interested in engaging Apple for these types of services, we are
providing you with a Professional Services Addendum to your Agreement. Once
executed, this Addendum will expedite our delivety of services to you.

This Addendum does not automaticalty obligate you in any way, but rather updates the
terms and conditions of your Agreement so that future service engagements with Apple
require less paperwork, which might otherwise cause delays.

SCM Rev 03/05




®.

Professional Services Addendum to the Education/State & Local Government Purchase

Agreement

This Professional Services Addendum to the Educatlon/State & Location Government Purchase Agreement {*Addendum”) Is
made between Apple Computer, Inc. (*Apple”}, a California corporation located at 1 Infinite Loop, Cupertino, CA 95014, and:

Customer Name {"Purchaser"):

Address:

City, ST, Zip:

1. 5ervices

A, Statement of Work. This Addendum shall serve as an agreement
for the acquisition of information technelogy consulting services
{*Servizes*) from Apple to Purchaser. It [s agreed that when Services
are to be performed, the parties shall prepare and execite a
statement of work {“SOW"), All Services to be performed by Apple
shall be documented In a SOW, which shail be uniquely numbered
and signed by an authorizad representative of both parties, Fach
SOW shall set forth, at a minimum, & description of the Services, the
number of personnel assigned to the Services, the duration of the
Services, and the fees for the Services. Each SOW shall be
substantlally in the format attached hereto as Exhibit A, and by
referending this Addendum, incorparate all terms contained herein.
Apple shall have the right to accept or decline any proposed SOW.

B, Delivery and Acceptance. Apple shall make reasonable effarts to
provide Services on a timely bass, subject to avallability of qualified
personnel and the difficulty and scope of the Services. However,
Apple shall not be liable for its failure to do so nor will it be In
breach of this Addendum solely by reason of such failure. Apple
may reassign and substitute personnel at anytime and may provide
the same or similar Services to other Purchasers. Services supplled
by Apple under this Addendum ave provided to assist Purchaser.
Purchaser, not Apple, will bz responsible for determining objectives.
Purchaser may inspect the Services when received to determine if
they substantially conform to the requirements of the SOW. Any
Sarvices not rejected within five (5) business days of recelpt or such
other period as may be agreed upon by the parties in the SOW
{“Inspection Period™} shall ba deemed accepted, If any Services are
rejected within the Inspection Periad, Purchaser shall give Apple
notlce of the rejection and the reasons for the rejection, Apple may
request that Purchaser confirm in writing acceptance of the Services
within the Inspection Period.

2. Compensation.

A, Fees and Expenses. In consideratlen of Services performed,
Purchaser agrees to pay Apple the fees and expenses specified in
the applicable SOW. If no fee is specified, Purchaser agrees to pay
Apple's then current fee rate for each hour of Service performed,
Purchaser may specify in eath SOW an authorized limit of fees
and/cr expenses for which it shall pay for Services performed, and
Apple agrees not to incur additional fees and/or expenses beyond
the limits specified without prior written approval from Purchaser,

B. Inveicing. Provided Purchaser Is eligible for Apple’s credIt terms,
fees and expenses shall be invoiced after Services are pesformed on
a monthly basis unless otherwise specified In the SOW, Fees due for
fraction of hours shall be rounded up to the nearest whole number.
Any overdue amounts shall be subject to a finance charge at the
rate of 1.5% per month commencing on the date such amount
becomas overdue, or the highest rate permitted by applicable law,
whichever is lower, Purchaser will pay any tax Apple becomes
obligated to pay by virtue of this Addendum exclusive of taxes
based en the net income of Apple, Payment for fees and expenses
shall be due thirty {30) days from date of Apple's Involce,

3, Confldentlality. Both partles agree to preserve the confidentiality
of data and Information relating to the other's business, including
data and information belonging to third parties, that is either in
writing marked as confidential or, If disclosed erally, communlated

as confldentlal at time of disclesure and confirmed as such in
writing within thirty (30) days of disclosure {(*Confldential
Information”). Neither party will have any obligation to maintain the
confldentlality of any data or information which {a) was in the
recelving party’s lawful possession prlor to the submission thereof
by the ownling party (b) Is lawfully obtained by the receiving party
from a third party under no obligation of confidentiality, {c) is or
becomes generally knawn or avallable other than by unauthorized
disclosure, or {d) is independently developed by either party. Both
parties will keep all Confidential Infarmation in confidence and will
not disclose any item of Confidential Information to any person
other than employees, agents, or contractors who need te know the
same in the performance of thelr dutles to the parties, or as required
by law. The receiving party will protect and maintain the
confidentiallty of all Confidentlal [nformatlon with the same degree
of care as it employs to protect Its own Confidential Informatian,
but I no event less than a reasonable degree of care. The recelving
party may disciose Confidential Information if required by any
judicial or governmental request, requirement or order; providad
that recelving party will take reasonable steps to give disclosing
party sufficient prior notice in order to contest such recuest,
requirement or order by notifying disclosing party of such request.
Apple is not precluded from developing and marketing products,
which provide the same or similar functionality as the Services,
provided that such products do nat use Purchaser’s Confidentlal
Information or incorporate work originally created by or owned by
Purchaser, Neither party may export the other's Confidential
Information without the other party's written consent. The
obligations created under thls Section shall survive termination of
the Agreement assoclated with this Addendum for a period of five
(5) years.

4, Ownership, Any ideas, concepts, inventions, know-how, data-
processing technigues, software or documentation developed by
Apple persennel (alone or jolntly with Purchaser) in connection with
Services provided to Purchaser ("Apple Information”) will be the
exclusive property of Apple, except to the extent that such |tems are
a derivative of Purchaser's property. Apple grants Purchaser 2
nonexclusive, royalty-free, non-transferable [(without right to
sublicense) license to use the software or other proprietary fights in
Services developed under this Addendum. Apple may provide
Purchaser with speciflc, custemized or unique suggestions or
informatlon as part of the Services developed by Apple, which
suggestions or Information do not have application to other
Purchasers of Apple {*Purchase;-Owned Information”). Apple will
identfy all Purchaser-Owned Informatlon and furnish that
information 1o Purchaser subject to the guallfications set forth in
this Addendum, and Purchaser will own all of Apple's right, title and
interest in the Purchaser-Owned Information.

5, Warranty. Except as expressly represented otherwise in this
Addendum, and to the extent not prohiblted by law, all Services,
including any documentation, publications, software programs or
code, and other informatlan provided by or on behalf of Apple 1o
Purchaser under this Addendum are fuenished on an "AS-IS* basls,
without warranty of any kind, whether express, implied, statutory or
otherwlse especially as to quality, rellability, timeliness, usefulness,
sufficiency and accuracy. ALL IMPLIED WARRANTIES, INCLUDING
WITHOUT LIMITATION ALL IMPLIED WARRANTIES OF CONDITION,
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE ARE

Confidentlal

Page 1 SCM Rev 03/05




®.

DISCLAIMED BY APPLE. NO ORAL OR WRITTEN INFORMATION
PROVIDED BY APPLE SHALL CREATE A WARRANTY UNLESS
INCORPORATED INTO THIS ADDENDUM.

6. Term and Termination.

A. Term and Termination of Amendment. Unless termlinated
sooner in accordance with these terms, this Addendum shall
tommence on the Effectlve Date and terminate upon the
termination of the Agreement, or upan the completion of Services
under an existing SOW, whichever Is later.

B. Termination for Convenlence. Either party may terminate this
Addendum without cause by giving thirty (30] days prior written
notice to the other panty of its intentlon to do so. As it pertains to
Apple, such termination shall net occur until the successful
completion of any outstanding SOW. The Purchaser may terminate
a SOW [n whole or In part by giving Apple thirty (30} days prior
wrltten notice of Its intention to do so. In the svent of such
termination, Apple shall be entitled to recover for all Services
performed prior to the effective date of termination, together with
jts reasonable extra costs Incurred by reason of the termination.

C. Termination for Cause. Either party may terminate this
Addendum or a SOW Immediately if the ather party has (i) falled to
cure any breach of this Addendum or the SOW within thirty {20)
days of wrltten notlce from the non-breaching party, (I} breached
the terms of Section 3 *Confidentiality”, or (ill} become Insolvent,
tmakes a general assignment for the benefit of ereditors or bacomes
subject to any proceeding under any bankruptcy or insolvency law.
Additionally, if Apple is not In default of any of its obligations under
a SOW, and the performance of Services Is stopped through any
wrongful act or neglect of Purchaser, or Purchaser fails to make
payment to Apple when due, Apple may give written notice to
Purchaser of Its intent to terminate performance, specifying the
graunds thereof. If the Purchaser fails within thirty (30) days to cure
the act or neglect specified or to make the payment Identified
thereln as past due, Apple may then terminate perfermance of
Services and recover payment from the Purchaser for all Services
performed prior to the termination date.

D. Susvival, The terms and conditions contalned In this Addendum
that by their sense and context are intended to survive the
performance by either party shall so sufvive termination or
completion of performance of this Addendum,

7. General

A. Independent Contractor, During perfoermance of the Addendum,
Apple shall be an Independent contractor and not an agent of the
Purchaser, Apple shall supervise the performance of its own
personnel and resources and shall have contral of the mannet and
rneans by which the Services are perfarmed, sublect to compliance
with this Addendum and any plans, specifications, schedules, or
other items agreed to in a SOW.

B. Non-Solicitation of Employees. During the term of this
Addendum, and for one (1) year thereafter, the Purchaser shall not
offer employment to, or employ, an employee ar <antractor of
Apple directly involved in Services, or Induce such employee or
contractor of Apple to breach any employment agreement or
senvices contract with Apple.

C. Publicity. In connection with Apple’s promation of its
professional services, Incleding but not limited to, referential listings
of Purchasers on Its web site, Purchaser grants to Apple a worldwide
nenexclusive royalty free license to publicly use Purchaser's name
and trademarki(s) In connectlon with informing others of Purchaser's
utilization of such services. Apple agrees to make reasonable efforts
to adhere to any trademark guidelines that Purchaser may wish
Apple to adopt, as delivered in wiiting to Apple from time to time.

D. Insurance. Apple shall maintaln Commercial General Liability
Insurance coverage during the term of this Addendum. Evidence of
Insurance shall be provided upon request.

E, Force Majeure. Nejther party shall be llable for any delay or
fallure to meet its obligations under this Addendum due to
cireumstances beyond its reasonable contrel, Including but not
Nmited to war, Hot, insurrection, civil commotion, labor strikes or
lockouts, shortages, factory ar other labor conditions, fire, flood,
earthquake or storm.

F. Purcheser's Responsibilitles and Representations. Purchaser
shall provide Apple equipment, information, and facilities necessary
1o perform Services described in the SOW, unless agreed otherwlse
by the parties.

The duly authorized representatives of the parties execute this Addendum as of the dates set forth below.

Purchaser Apple Computer, In¢.
SIGNATURE: SIGNATURE:
PRINT NAME: PRINT NAME:
TITLE: TITLE:
DATE: DEPT: Sales Contracts Management
EFFECTIVE DATE:
Confidential Page 2 SCM Rev 03/05




Amendment ¢o the Professional Services Addendum for the Education/State & Local
Government Purchase Agreement

This Amendment to the Professional Services Addendum for Education/State & Local Government Purchase
Agreement (“Amendment”) amends the Professional Services Addendum (“Addendum™) between Apple Computer,
Tne. (“Apple™) and the Tennessee Board of Regents (“Institution”) effective December  ,20___.

This Amendment entered into by the above-named partics, amends the Addendum as follows:

1. Section 1B - _Services/Delivery and Acceptance: This section will now read as follows: “Apple shall

make reasonable efforts to provide Services on a timely basis, subject to availability of qualified personnel and the
difficulty and scope of the Services. However, Apple shall not be in breach of this Addendum, nor shall any
cause of aetion arise solely by reason of such failure. Apple may reassign and substitute personnel at anytime and
may provide the same or similar Services 10 other Purchasers. Services supplied by Apple under this Addendum are
provided to assist Purchaser. Purchaser, not Apple, will be responsible for determining objectives. Purchaser may
inspect the Services when received to determine if they substantially conform to the requirements of the SOW. Any
Services not rejected within five (5) business days of receipt or such other period as may be agreed upon by the
parties in the SOW ("Inspection Period”) shall be deemed accepted. If any Services are rejected within the
Inspection Period, Purchaser shall give Apple notice of the rejection and the reasons for the rejection. Apple may
request that Purchaser confitm in writing acceptance of the Services within the Inspection Period.”

2. Section 2B — Compensation/Invoicing: This section shall now read as follows: “Provided Purchaser is
eligible for Apple’s credit terms, fees and expenses shall be invoiced after Services are performed on a monthly
basis unless otherwise specified in the SOW. Fees due for fracfion of hours shall be rounded up to the nearest whole
number. Any overdue amounts shall be subject to a finance charge at the rate of 1.5% per month commencing on the
date such amount becomes overdue, or the highest rate permitted by applicable law, whichever is lower. If
permitted by applicable law, Purchaser will pay any tax Apple becomes obligated to pay by virtue of this
Addendum exclusive of taxes based on the net income of Apple. Payment for fees and expenses shall be due thirty
(30) days from date of Apple’s invoice.”

3. Section 4 — Ownership; This section shall now read as follows: “Any ideas, concepts, inventions, know-
how, software or documentetion devefoped by Apple personnel (alone or jointly with Purchaser) in connection with
Services provided to Purchaser (“Apple Information™) will be the exclusive property of Apple, except to the extent
that such items are a derivative of Purchaser’s property. Apple grants Purchaser a nonexclusive, royalty-free, non-
fransferable (without right to sublicense) license to use the software or other proprietary rights in Services developed
under this Addendum. Apple may provide Purchaser with specific, customized or unigue suggestions or information
as part of the Services developed by Apple, which suggestions or information do not have application to other
Purchasers of Apple (“Purchaser-Owned Information™). Apple will identify all Purchaser-Owned Information and
furnish that information to Purchaser subject to the qualifications set forth in this Addendum, and Purchaser will
own all of Apple's right, title and interest in the Purchaser-Owned Information.”

4. Section 5 - Warranty: This section shall now read as follows: “Except as expressly represented otherwise
in this Addendum, with regard to this paragraph 5 ard to the extent permitted by applicable law, all Services,
incliding any documentation, publications, software programs or code, and other information provided by or on
behalf of Apple to Purchaser under this Addendum are furnished on an “AS-1S” basis, without warranty of any kind,
whether express, implied, statutory or otherwise especially as to quality, reliability, timeliness, usefulness,
sufficiency and accuracy. ALL IMPLIED WARRANTIES, INCLUDING WITHOUT LIMITATION ALL
TMPLIED WARRANTIES OF CONDITION, MERCHANTABILITY AND FITNESS FOR A PARTICULAR
PURPOSE ARE DISCLAIMED BY APPLE. NO ORAL OR WRITTEN INFORMATION PROVIDED BY
APPLE SHALL CREATE A WARRANTY UNLESS INCORPORATED INTO THIS ADDENDUM.”

5. Section 6B — Term and Termination/Termination for Convenience: This section shall now read as
follows: “Either party may terminate this Addendum without cause by giving thirty (30) days prior wriiten notice to

the other party of its intention to do so. As it pertains to Apple, such termination shall not occur until the successful
1




completion of any outstanding SOW. The Purchaser may terminate a SOW in whole or in part by giving Apple
thirty (30) days prior written notice of its intention to do so. In the event of such termination, Apple shall be entitled
1o recover for all Services performed prior to the effective date of termination, together with its reasonable, actual,
documented exira costs incurred by reason of the termination.”

6. Section 7C — General/Publicity: This section shall now read as follows: “In connection with Apple’s
promotion of its professional services, including but not limited to, referential listings of Purchasers on its web site,
Purchaser grants to Apple a worldwide non-exclusive royalty free license to publicly use Purchaser’s name in
copnection with informing ethers of Purchaser’s utilization of such services. If Purchaser agrees to the use of
its trademark(s), Apple agrees to make reasonable efforts to adhere to any trademark guidelines that Purchaser may
wish Apple to adopt, as delivered in writing to Apple from time to fime.”

7. Unless specifically changed by this Amendment, the terms and conditions of the Professional Services
Addendum remain in ful! force and effect and apply to all transactions contemplated by this Amendment. In the
event of a conflict between the provisions of the Agreement and provisions of this Amendment, the provisions of
this Amendment will prevail,

The duly authorized representatives of the parties exccute this Amendment to be effective as of the dates set forth
below.

Institution Apple Computer, Inc.
SIGNATURE: SIGNATURE:
PRINT NAME: PRINT NAME:
TITLE: TITLE:
DATE: DEPT: Sales Contract Management
EFFECTIVE DATE:

© 2004 Apple Computer, Inc. AN rights reserved. Apple and the Apple logo are registered trademarks of Apple
Computer, Inc. 3408, CPP 3/04




